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RECENT AMERICAN DECISIONS. 
Supreme Court of Pennsylvania. 

BLYSTONE v. BLYSTONE. 

A judgment fraudulently confessed by a debtor to defraud his creditors is valid 
between the parties, and execution thereon will be enforced. 

Though the parties to the judgment are in pari delicto, yet the judgment operates 
as an execution and merger of the fraudulent contract. Per Thompson, J. 

Erkor to Common Pleas of Crawford county. 

The opinion of the court was delivered by 

Thompson, J. — There is not much room for dispute about the 
legal principles governing in cases of confederated fraud as 
between the parties to it. The supposed difficulty lies in their 
applicability to the case in hand. " There is a class of cases," 
said my brother Woodward, in Miller's Appeal, 6 Casey 478, 
" where the parties to a fraudulent, or, even, an illegal contract, 
have fully executed it themselves, in which courts of justice will 
not interfere to unravel their doings ; but, considering them in 
pari delicto, will leave them bound as they find them : 5 Bare 
81 ; 12 Harris 62 ; 1 Jones 212 ; 3 Casey 90. And he adds, 
what is an important test in cases like this, a " contract, how- 
ever, which remains to be executed ; which stands in need 
of a decree of a court of justice to enable the parties to reap 
its fruits, and which is successfully impeached as covinous and 
fraudulent in fact, is easily distinguished from all such cases (exe- 
cuted contracts), and rests on a foundation of sand." 

Was the judgment in this case an execution of the contract or 
transaction on which it was founded, so as to put it out of the 
power of the defendant to retrace his steps by alleging the fraud- 
ulent purpose of it ? I certainly think it was. The pleadings in 
a suit are said in the elementary books to be the " mutual alterca- 
tions between the parties." The next step is the trial, and this 
ascertains which party is right in their altercations. Then follows 
the judgment, which is the conclusion of the law, and is said to 
be the end of the law in regard to the controversy. All after 
that in execution of the judgment is ministerial, excepting where 
it may be judicial in aid of ministerial action. The judgment is 
to all intents and purposes conclusive on all matters pleaded or 
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which might properly have been pleaded. So in judgments by 
confession the same principle exists. If one confess a judgment 
to another, with a full knowledge of its fraudulent purpose, and 
without being in any manner induced thereto, excepting as a con- 
federate, he cannot in any sense be said to be defrauded, for he 
knew what he was about and intended what he did. The judg- 
ment, therefore, as to him, being without fraud as between him 
and the party to whom it is confessed, cannot be impeached for 
fraud when none such was attempted to be shown. 

The common law makes that which is fraudulent in fact, void ; 
but in all cases of confederated fraud, its maxim is in pari delicto, 
potior est conditio defenderitis. Neither party will be aided or 
relieved against a contract executed by him. The statute of 13 
Elizabeth has nothing to do with such cases. It declares void all 
contracts intended to delay, hinder, or defraud creditors, against 
the parties intended to be defrauded ; but leaves it, as between 
the parties, as it was at common law ; subject only to be affected, 
if not within the maxim, by actual fraud between the parties. 
If parties concoct a scheme to defraud others, and resort to a 
judgment to effect their object, both having in view the same 
thing, there is no fraud between them, assuredly, of which either 
can complain or call on a court for relief. Courts will not move 
to change the condition of the parties any more readily in such 
case than they would to enforce an executory contract, which as 
a general rule they will not do. These are the principles of the 
authorities cited from 1 Win. Black. Rep. 364 ; 6 Watts 453 ; 
5 Casey 219 ; to which many more might be added. 

In this case the defendant was indulged with an issue to try 
the question of fraud in the judgment — fraud between themselves, 
for no others were party to the issue. The proof, however, fell 
short of this ; it showed that the judgment was confessed by the 
defendant to the plaintiff to defraud the defendant's creditors, in 
which both participated ; and this is just where the learned judge 
erred, for he held, and so charged, that if this was the purpose 
of the judgment it was " legally invalid for any purpose ;" and, 
" as it was not executed or collected, the law will not lend its aid 
for its enforcement." It should have been remembered that the 
law will not lend its aid to relieve a party against the effect of 
his own fraud, any more than it will aid to enforce fraudulent 
contracts. It leaves both as it finds them. That the judgment 
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was not collected was not the test that the contract out of which 
it sprung was executory. That was merged in the judgment, and 
concluded by it, and needed not the aid of a court to reach its 
fruits. Process of execution, which is of course, was all that was 
needed. 

We think in this treatment of the case the learned judge lost 
sight of the great principle of the case, embraced in the maxim — 
Nemo allegans suam turpitudinem — in order to avoid his acts. 
The very reverse of this was held when the learned judge allowed 
the proof to be sufficient to relieve the defendant ; which showed 
that he had confessed the judgment to defraud others without 
having been led into it by the fraud of the party to whom he con- 
fessed it. If he was cheated by his own machinery, he cheated 
himself, and must abide it ; but this was not the effect given to 
his acts in the view the learned judge seems to have taken of 
them. The effect, unperceived, of course, by the learned judge, 
was to give the defendant a chance of escaping the consequences 
of his own fraud after having tried it, perhaps successfully, on 
his creditors. This is not our understanding of what should be 
the proper administration of the law in such cases, as is apparent 
from what has been already said. 

Our conclusion is that the court below erred in holding the 
judgment to be executory between the parties ; and in charging 
as we have already pointed out they did, and which is the sub- 
stance of the second, third, and fourth assignments of error. 
For these reasons the judgment in the issue must be reversed. 

We have nothing to say in regard to the prepared set-off of 
this judgment; that is not before us. If the judgment is not 
otherwise impeached, it will depend on equitable principles 
whether it will be a set-off against the defendant's judgment or 
not : that will be determined at the proper time. 

Judgment reversed, and venire de novo awarded. 

There can be no question about the between executed and executory con- 
correctness of the decision in the fore- tracts ; and it is said, generally, that 
going case, at least in Pennsylvania; courts will not undo the former, nor 
but we have been unable to agree with enforce the latter, or aid the parties 
the opinion in the principal point upon thereto. 

which the decision rests — that a judg- But what is an executed contract ? 

ment is an executed contract. Blackstone (Book II., p. 443) says, "It 

It is undoubted that a well-settled is where two agree to do a thing, and 

distinction in cases of par delictum, is they do it immediately, in which case the 
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possession and the right are transferred 
together ; and a contract is executory, 
if they agree to do a thing in the future, 
when the right only vests. A contract 
executed conveys a chose in possession; 
a contract executory conveys only a 
chose in action." 

Kent (Book II., p. *449) applies the 
ordinary definition of a contract to an 
executory one only ; for, as Blackstone 
says, " A contract executed differs no- 
thing from a grant." In Story on Con- 
tracts, s. 18, it is said: "An executed 
contract is one in which nothing remains 
to be done by either party, and where 
the transaction is completed at the mo- 
ment that the agreement is made. An 
executory contract is one to do some 
future act." 

No better definitions than the above 
can be found. They seem to furnish a 
fair criterion between the two classes ; 
whether or not anything is still to be 
done by either party, to perform the 
object of the contract. 

Is the judgment of a court an executed 
contract ? (for the question is not 
whether it be an execution of a preced- 
ing one, but, what is it, itself f) Cer- 
tainly not, in the sense of the foregoing 
definitions. A judgment is a contract 
of the highest nature, being a debt of 
record. It concludes all matters in con- 
troversy between the parties, and fixes 
a certain amount due from one to the 
other. The original contract, upon 
which it is founded, is merged in the 
higher matter, which is now substituted 
for it. But it is not yet paid. There 
is still something to be done by the 
judgment-debtor, and that, the very 
object and only obligation thereof on 
his part. Until payment thereof, it 
certainly is not perfomied and executed. 
The plaintiff's right — to a certain sum 
of money, which was in action before 
the judgment, is still in action — there is 
only now a higher and better evidence 
of it. 



It is true, a judgment does not " stand 
in need of a further decree of a court 
of justice to enable a party to reap its 
fruits," but this is not believed to be the 
test between executed and executory 
contracts; and when Woodward, J., 
used such language in Miller's Appeal, 
6 Casey 492, he did not lay it down as 
a criterion, but was reciting a quality 
of some executory contracts. 

The case of Baker v. Luhens, 11 
Casey 146, is certainly opposed to this 
view. The court there refused to strike 
off a judgment, because the bond and 
warrant were dated on Sunday, on the 
ground that the warrant became a con- 
tract executed on entry of judgment. 
The only authority referred to, Shuman 
v. Shuman, 3 Casey 94, was the case of a 
deed of conveyance, delivered on Sun- 
day. The contract undoubtedly was 
fully executed thereby, for right and 
possession both passed. As the court 
said, p. 95, " Nothing more remained 
to be done." But a bond executed on 
Sunday is void : Fox v. Mensch, 3 W. 
& S. 444. A warrant of attorney can- 
not be of any greater value, and it is 
submitted that a judgment entered 
thereon has no foundation. It is beg- 
ging the question, moreover, to say that 
the warrant was executed by entry ; the 
very point is, whether it was properly 
entered or not. 

On the other hand, in the case of Gill 
v. Webb, 4 Monroe 299, a judgment was 
recovered upon a note given for money 
won at gaming, and it was enjoined for 
the amount unpaid ; but it was held that 
any paid thereon could not be recovered 
back. The report of the case is meagre, 
but it must have proceeded on the ground 
that the judgment was executed, to the 
amount paid thereon, and executory for 
the balance. 

Will an executory contract, entered 
into by two persons, to defraud the cre- 
ditors of one, be enforced between them f 
This question, we believe, is not to be 



BLYSTONE ». BLYSTONE. 



207 



answered in the same way as in the case 
of executed contracts, by the application 
of the maxim " in pari delicto, melior 
est conditio de/endentis." That is pro- 
perly invoked when the application is to 
rescind and cancel, or an attempt made 
to recover something parted with. The 
courts will have nothing to do with such 
cases ; they leave the parties in the con- 
dition they have placed themselves. If 
contracts affected with illegality or con- 
federated fraud are executory, the ques- 
tion of their worth and whether any 
recovery can be had thereupon, rests 
upon the proper application of the max- 
ims " Ex turpi causa, non oritur actio, ' ' 
and ' ' Nemo allegans suam turpitudi- 
nem est audiendus." 

And a well-founded distinction is here 
made between illegal contracts and those 
made for fraudulent purposes. The 
former cannot in any case be enforced 
or recovered upon, and their illegality 
may be as well shown by defendant as 
the plaintiff. But, in cases of confed- 
erated fraud, the transaction is not a 
nullity, it is voidable by third persons 
against whom the fraud is directed ; but 
between the parties it is perfectly good ; 
as to them, no fraud exists. Can one, 
then, recover against the other upon 
such an executory contract ? 

The American cases seem about 
equally divided. In Stewart v. Kearney, 
6 Watts 453, Gibson, C. J., speaking 
of a contract in fraud of creditors as 
between the parties, said : " The law 
not only sustains the contract when 
executed, but enforces it when execu- 
tory." The question is fully met in 
Sherk v. Endress, 3 W. & S. 255. That 
was an action of debt and set-off pleaded, 
the subjects of which were a judgment, 
a bond, and a sealed note. Replication, 
that they were given to delay and de- 
fraud plaintiff's creditors. Gibson, C. 
J., said: "The bond and judgment are 
undoubtedly fraudulent in regard to 
creditors, but were binding and perfectly 



fair between the parties. There is fraud 
only in relation to third persons ; in any 
other aspect there is no fraud whatever, 
and it is unimportant whether the con- 
tract is used to found a claim betwixt the 
parties to it, or to rebut one ; it is free 
from taint in regard to them, and one 
may use it against the other for any pur- 
pose whatever. ' ' And judgment for the 
plaintiff below was reversed. 

The law on the subject of contracts 
between confederates in fraud for the 
purpose of deceiving a third person, was 
carefully considered in the cases of Evans 
v. Dravo, 12 Harris 62, and Hendrichson 
v. Evans, 1 Casey 441. They were 
separate actions on a bond, given in part 
consideration of real estate conveyed, 
for the purpose of inducing the grantor's 
wife to sign the deed, but under an agree- 
ment, between the husband and vendee, 
that it should not be collected. Wood- 
ward, J., stated the question to be, 
whether obligors in a fraudulent bond 
can shield themselves from liability by 
alleging their own fraud. He said : 
"That at law nothing but payment 
would discharge the bond, and the de- 
fendant can only be relieved by the 
interposition of equity. That the plain- 
tiff needs no aid from equity ; he stands 
on his legal rights. The defendant is 
in that posture, asking that the plaintiff 
may be restrained and the bond can- 
celled." The application of the maxim 
"in pari delicto" to the plaintiff was 
denied, because he needed no assistance 
from the fraud to make out his case. 
And the court held that the plaintiff had 
a perfect cause of action — the instrument 
was unimpeachable, and they would not 
allow the defendant to show its fraudu- 
lent purpose. 

In the second suit, 1 Casey, the matter 
was re-argued, and a review asked of the 
former decision, as opposed to the maxim 
" in pari delicto." But the court affirm- 
ed their first ruling, and they remarked 
further that, ' ' as the fraudulent trans- 
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action did not appear on the face of the 
bond, but was interposed by way of de- 
fence by the obligor, he became the 
actor, and the maxim applied against 
him, and not in his favor. " 

These cases establish the doctrine that 
par delictum will not be listened to in 
defence to an action at law wherein the 
plaintiff has a complete legal right, with- 
out resorting to the common fault. The 
principle is to stop the first party who 
alleges his own turpitude. They fully 
support the principal case. There the 
defendant came into court upon an 
application emphatically to their equi- 
table powers, to relieve him from the 
consequences of his fraud. The court 
need only have refused to hear him. 

The court infer (12 Harris 67) that 
their decision is not applicable to con- 
tracts forbidden by statute or contra 
bonos mores. In these cases the rights 
of parties will always be secondary to 
the vindication of the law, which will 
not allow any one to succeed by its 
infraction. 

In cases of mere fraud, inter partici- 
pes, its objects are best attained by 
stamping liability upon all attempts 
in furtherance of the design. The opin- 
ion of the court forcibly states the con- 
siderations of the law in this respect. 

The question of executory contracts 
in fraud of creditors has arisen in other 
states, mostly upon attempts to recover 
upon bonds, notes, &c, given in con- 
sideration of the fraudulent conveyance, 
sale, &c. 

In Findley v. Cooley, 1 Blackf. 262, 
it was held that the vendee of real estate 
cannot resist payment of a note given 
for the purchase-money, because the 
grantor made the conveyance to defraud 
his creditors, and this doctrine was 
favored in Fairbanks v. Blackington, 9 
Pick. 93. In Dyer v. Homer, 22 Pick. 
253, a note was given in consideration 
for a bill of sale of chattels, not delivered, 
given to defraud vendor's creditors. The 



court held the sale binding between the 
parties, and that it constituted a valid 
consideration for the note. They said, 
p. 258, " It is true that the law will not 
exert its power to execute fraudulent 
contracts. But we have already shown 
that the parties to this contract of sale 
may not show its collusive character, 
and therefore, as between them, it is not 
to be regarded as either fraudulent or 
void." 

Starke v. Littlepage, 4 Rand. 368, was 
an action to recover slaves sold, but not 
delivered, for purpose of protecting them 
from defendant's creditors. The vendee 
was held entitled to recover. The court 
said, p. 372, "If it be necessary, in 
order to discountenance transactions 
against policy of the law, to enforce 
such a contract, it will be done, though 
both parties are in pari delicto. A party 
is not allowed to allege his own turpi- 
tude in such cases when defendant at 
law, whenever the refusal to execute the 
contract would give effect to the original 
fraudulent purpose, and encourage par- 
ties engaging in such transactions." 

And it was held in Smith v. Quartz, 
14 Cal. 242, that a note given for pro- 
perty conveyed in fraud of creditors is 
valid, so long as neither creditors nor 
the seller deny the validity of the sale. 

On the other hand, any distinction 
between covin and illegality has been 
denied, and many state courts have re- 
fused to enforce contracts of an execu- 
tory nature, made for the purpose of 
defrauding creditors. 

In Smith v. Subbs, 1 Fairf. 71, the 
action was for the price of personal pro- 
perty, sold to defraud creditors. The 
court allowed the defendant to show the 
fraud in defence, and, after considerable 
examination, denied that there was any 
legal distinction as to the source from 
which the evidence of covin or illegality 
is to be derived in actions on executory 
contracts. And Tucker v. Smith, 4 
Green. 415, allowed the defence to show 
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the fraudulent consideration of a prom- 
issory note, given by father to son, to 
defraud the United States by decreasing 
former's property, to have his name put 
on pension roll. 

The matter has been fully considered 
in New York. Nellis v. Clark, 20 
Wend. 24, was a suit on a note given 
in part consideration for fraudulent con- 
veyance of land. It was held that the 
fraudulent nature of the contract may 
be shown by defendant, and that plain- 
tiff could not recover. Nelson, C. J., 
dissented. The judgment was affirmed 
in the Court of Appeals, 4 Hill 424. 
And Niver v. Best, 10 Barb. 369, de- 
cides where property is sold for the pur- 
pose of defrauding creditors and a note 
taken to secure payment, the contract 
being illegal and void, no action will lie 
by payee to recover on such note. Where 
the contract is executory, law will 
neither enforce it, nor give damages for 
its breach. 

We find it, however, to have been 



laid down by the A. Vice-Chancellor 
of the same state in 1843, in Conover v. 
Brush, 2 N. Y. Leg. Obs. 289, that the 
court will not allow one who has con- 
fessed a judgment without an adequate 
consideration for the purpose of defraud- 
ing his creditors, to impair it or set it 
aside. We find this case in Abbott's 
Digest, but have not been able to see the 
report, and cannot speak of the grounds 
of the decision. 

The New York cases were approved in 
Gondy v. Gebhart, 1 Ohio St. Rep. 262, 
which was on a bond, the consideration 
of which was a sale made to defraud 
creditors, both parties having been guilty 
of fraudulent intent. The court said : 
' ' Proof of the fraud may come from the 
defendant." 

10 Yerger 228 and Norris v. Norris, 9 
Dana 307, are to the same general effect. 
See also Rochelle v. Harrison, 9 Porter 
351. 

T. H.,Jr. 



Court of Appeals of New York. 

CHAUNCEY BARNARD i>. JOHN B. MONNOT. 

The duty of a real-estate broker consists in bringing the minds of the vendor and 
vendee to an agreement concerning the sale. 

It is not necessary that a binding contract, in writing, should be entered into 
by the parties, before the broker becomes entitled to commissions. 

Therefore, where the parties are brought together by the broker and agree upon 
a sale at a certain price and upon certain terms of payment, the broker has earned 
his commissions, though the sale afterwards fails through the unwillingness of the 
party who employed him, to fulfil his bargain. 

This was an action by a real estate broker to recover his com- 
missions on the sale of what was known as the "Hippodrome 
property," in New York. 

On the trial plaintiff proved that he was employed by defendant 
to negotiate a sale of said property at the price named, $250,000. 
Plaintiff had some negotiations with one Eno, who made several 
Vol. XV.— 14 



